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S /ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
08.02.2019 passed by the Commissioner of Income Tax (Appeals) -6,
Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the A.Y.2011-
12.

2. The assessee has raised the following grounds: -

“l.  On the facts and in the circumstances of the case and in
law the Hon’ble CIT(A) erred in upholding the assessing
officer’s action of reopening of the completed assessment
u/s 147 of the IT Act 1961 and the reason assigned for
doing so are wrong and contrary to the provision of Income
tax act and rules made there under.

2. On the facts and in the circumstances of the case and in
law the Hon’ble CIT(A) erred in upholding addition of
Rs.71,74,364/- made to the returned income by Ld. AO by
treating genuine purchase made from alleged Hawala



ITA No. 2240/M/2019
AY.2011-12

parties as bogus and unexplained and the reasons assigned
for doing so are wrong and contrary to the provision of
income tax and rules made there under.

3. The appellant craves leave to add to, amend, alter or delete
any of the above grounds of appeal on or before the date of
hearing.”

3. The brief facts of the case are that the assessee filed its return of

income on 28.09.2011 declaring total income to the tune of Rs.3,261/- for
the A.Y. 2011-12. The return was processed u/s 143(1) of the I.T. Act,
1961.The case of the assessee was reopened u/s 147 of the Act. The notice
u/s 148 of the Act was also issued. Thereafter, the notice u/s 143(2) &
142(1) of the Act were issued and served upon the assessee. In fact, the
case of the assessee was reopened on the basis of information received from
the DGIT(Inv.) Wing, Mumbai in which it was conveyed that the assessee

has taken the bogus purchase entries from the following four parties: -

Sr, No. Name of hawala parties F.Y. Amount

1 P. M Steel Alloys 2010-11 8,74,280

2 Champion Steel (India) 2010-11 17,130,500

3 Chirag Steel Centre 2010-11 18,28,492

4 Subham Metal Corporation 2010-11 27,41,092
Total 71,74,364

4, After the reply of the assessee, the AO raised the addition @ 100%
of the bogus purchase in sum of Rs.71,74,364/- and assessed the income to
the tune of Rs.71,74,364/-. Feeling aggrieved, the assessee an appeal before
the CIT(A) who confirmed the addition of the AO, therefore, the assessee

has filed the present appeal before us.

ISSUE No. 1
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5. This issue has not been pressed by the Ld. Representative of the
assessee, therefore, this issue is being decided in favour of the revenue

against the assessee being not pressed.

6. At the very outset, the Ld. Representative of the assessee has argued
that the issue has duly been covered by the decision of the Hon’ble ITAT in
the assessee’s own case for the A.Y. 2009-10 Bearing ITA.
N0.2151/M/2017 dated 30.06.2017. However, on the other hand, the Ld.
Representative of the Department has refuted the said contention. Before

going further, we deem it necessary to advert the finding of the Hon’ble
ITAT in the assessee’s own case in ITA. No.215/M/2017 dated 30.06.2017

which is hereby reproduced as under: -

“5. 1 have heard the rival contentions and gone through the facts and
circumstances of the case. Now, before me, assessee contended that
first profit element applied by the CIT(A) is on higher side and he
requested for reduction in profit rate. | find that the assessee is in the
business of dealing in steel and Gross Profit declared by assessee in
normal course of business has already been declared by assessee in its
books of accounts. Accordingly, the profit declared on bogus purchases
cannot be estimated again. | have considered the issue and find that the
purchases made from these hawala parties are not proved by the
assessee and he admitted. In such situation the assessee might have
made purchases from grey market and obtained these bogus bills from
hawala parties by paying some commission. In these circumstances the
assessee might have saved VAT and also purchased material from grey
market at a lower price. For that the CIT(A) has added the entire bogus
purchases and according to me this is unreasonable and accordingly a
reasonable profit rate is to be estimated. | find that the in the decision of
the Hon’ble Gujarat High Court in the case of CIT vs. Smith P Seth 365
ITR 451(Guj), wherein the profit rate is estimated at 12.5%. Accordingly,
I am of the view that profit rate at the rate applied by CIT(A) at 12.5% is
on higher side for the reason that the assessee is engaged in dealing in
steel where margin of profit is very less i.e. GP of 10.75% and NP at
0.90%. According to me, the profit rate in this case should be applied @
of 6% which will meet the end of justice only qua the bogus purchase.
The assessee has also disclosed GP on bogus purchases and to give
credit for the same, the estimation of profit @ 6% will be sufficient. |
confirm the order of CIT(A). The appeal of assessee is partly allowed.”
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7. On appraisal of the above mentioned finding, we find that the under
the similar circumstances, the Hon’ble ITAT has affirmed the addition to
the extent of 6% of the bogus purchase. Accordingly, by honoring the
decision of the Hon’ble ITAT in the Assessee own case supra, we restrict
the addition to the extent of 6% of the bogus purchase. Accordingly, this

issue is decided in favour of the assessee against the revenue.

8. In the result, the appeal filed by the assessee is hereby ordered to

be partly allowed.

Order pronounced in the open court on 17/01/2020.
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